BEFORE THE FINANCIAL COMMISSIONER (EXCISE)-
CUM-COMMISSIONER OF STATE TAXES AND EXCISE,
HIMACHAL PRADESH, SHIMLA-09

Application/Representation No. 02/2022-23
Date of Institution: 27-09-2022
Date of Decision; 21-06-2023

In the matter of:-

M/s A. D. Enterprises Pvt. Lid.,
Registered office at 793-A, Ground Floor, Surya

Jalandhar, Punjab S Applicant
Vs. N
State of H.P. & Ors. indents

Present:-

1. Shri Arvind Sharma, Ld. Adv
2. Shri Sandeep Mandy2

B :".
Qfficer, for the State.

21 passed” by the Hon'ble High Court of Himachal
> (M 0. 1147-51 of 2019 in LPA number 27- 31 of

"Hon'ble High Court after setting aside the order

“In case any demand is made by the Department that has to
be made only after affording any opportunity of being heard
to the affected parties. If there is any grievance with respect
to Clause 6.5 and other enabling provisions of the
Announcements of Excise allotments / Tender for the year
2016-17, it is for the petitioner to approach the respondent.”

o That thereafter, the Applicant filed the present Application/
Representation (hereinafter referred to as the “Applicant”), whereby

the Applicant is claiming refund in terms of Clause 6.5 of the
~Announcements of Excise Allotments/Tender for the year 2016-17



M/s A. D. Enterprises Swarghal-Bhakra Unifs

(hereinafter referred to as "Announcements for the year 2016-17").
In fact, the Applicant has restricted his claim of license fees for 61
days which amount, so claimed, comes to Rs. 1,48,80,701/-. The
Applicant is also claiming an amount of Rs. 3,84615/- as
transportation charges which the Applicant purported to have
incurred for procuring liquor from Sunder Nagar at District Mandi
which was stated to be at a distance of almost 175 K.M. from the
Applicant’s liquor vend(s). In fact the applicant was the licensee of
liquor vends under Swarghat Unit and Bhakra Unit in Bilaspur
District.

A9
. The notices of this application were issued ;;;1 the Respoqdent and

H:

the thereafter the respective parties were ﬁd at Iengtl‘r

\‘%‘%n%

e '-énmq)um@@uarantee Quota).
resﬁo;lib for the scarmty and

- rgﬁthat there was no shortage of liguor at least of
Qs (Mifimum Guarantee Quota), but the Respondent

Ei’g%%men'alied to ensure regular supply of liquor, firstly, through

i

its %-;& 13 wholesale supplier and thereafter from the HPBL. It
was further argued that the Applicant who is retail vender cannot be
made to suffer due to the arbitrary and unprofessional acts of HPBL
and L-1 & L-13 wholesalers. The Applicant was forced to pay
License Fee even for the shortage of supply by the wholesale vends
as well as by the HPBL,

. It was further argued that earlier the Applicant used to get liquor

from Una, but during the year 2016-17, liquor had to be transported
from Sunder Nagar Distt. Mandi which was almost 175K.M. from

their liquor vends and the Applicant had to spend extra amount of
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M/s A. D, Enterprises Swardhat-Bhakra Units

Rs. 3. 84 B15/- which is required to be now paid by the
Department/HPBL to the Applicant.

7. It was further argued that the Hon'ble High Court in CWP No.
1790/2016 titled as “M/s Rajinder Negi Vs State of HP and other”
(along with other connected matters) has specifically directed the
Respondent to provide the benefit of county liguor as well as IMFS
(Indian Made Foreign Spirit). It was thus vehemently argued that the
Hon'ble High Court vide its order dated 10.03.2017 passed in CWP
Number 1790/2016 has directed the Respondents to provide relief
even with respect to IMFS (Indian Made FnreagnSﬁ“" h

cord h -4 é Applicant was provided less
% the specific brands of country liquor.

10. It was~
participated in the open tender process with open eyes and had

urther argued on behalf of the State that the Applicant had

accepted all terms and conditions of the Excise Announcements and
hence the Applicant cannot raise any claim against the provisions of

the Tender Allotment.

N

‘a?)/, 11. It was further argued on behalf of the State that the Applicant has
neither placed any demand before the Respondent(s) especially
HPBL with reference to extra brands etc. nor the Applicant has

attached any copy of such written demand with the present
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M/s A, D. Enferprises Swarshat-Bhakra Unils

petition/application. It was further argued that the Applicant has
never made any complaint to any authority of the Respondents. It
was further argued that the Applicant failed to prove any grievance
as per the terms and conditions of the Announcements.

12. | have heard both the parties in the matter and examined the record
with minute details. In nutshell, the case of the Applicant is that due
to shortage of supply of liquor by the HPBL, the Applicant suffered
losses. The Applicant is also claiming extra transportation charges
purported to have been incurred by the Applicant amounting to Rs.
3, 84, 615/-.

“The details of location of each retqg%ﬁy ndfuq;pqgsenge ,&nce the
minimum guaranteed quota of hqu%af reg qun c.f:- uend and other
levies as may be applicable, sh gy'atbé%‘mﬂ: tbe AETC/ETO in
charge of the District and afso‘%h e Depmy ‘Commissioner of
District who shall dfs;:-.fay thesa he afﬁcﬁ)‘nat;ce board for the
information of the inte rs-ﬁg;hqu'ay before the first day
fixed for the receipt of the.te B
5

Thus, it is ewﬁeﬂ from¢ e Q a%se*i? G itself that the terms and

conditions of theﬁmfpunﬂemﬁf;qﬁé’ the location of each retail unit

MGQ etc wér aj;:g}dy ma%}awam to the Applicant even prior to
er denqﬁpmo&ss

: 2§8 of the Announcements regarding the setting
S Iraady incorporated in the Announcements. The
_lmpated in the tender process voluntarily out of his

._; ﬁ’%

*)”frgg w|i! and volition after fully understanding the terms and

condiions of the Announcements. The Clause 4.3 of the
Announcements deals with the lifting of the MGQ of Country Liquor
and IMFS and also the manner in which the license fee regarding
the same is to be paid.

15. The Clause 4.4(d) of the Announcements has specific provisions of

~ lifting in the subsequent month any unlifted quota of the month, it
(O?;).r provides that: '

"4.4(d) In case the licensee is unable to liff the Minimum

Guaranteed Quota within a month he shall still be required to pay
the full instaliment of licence fee for that month which shall be
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M/s M. D. Enterprises Swarghat-Bhakra Units

paid by the last day of the month provided that the last
installment for the month of March shall be paid in full by the
licensee by 15™ of March. However, less quota lifted in any
month can also be issued in the subsequent month on
application by the licensee in respect of which the license fee
stands deposited.”

Conversely, the Clause 4.4(e) of the Announcements provides

for adjustment of excess of MGQ in the subsequent month.

Thus, the collateral reading of 4.4 (d) and 4.4 (e) clearly shows
that if the Applicant/Licensee is unable to lift the MGQ within a
month or lifted MGQ in excess (of quota) then despite of that fact,
the Applicant is still required to pay full mstal[mﬁ%‘

Qense fee for

i at%? by the
; 'uﬁtEl d deposited

that month, however, the less guota lifted é{z? n mﬂﬁfb Tsn be

issued in the subsequent

month :

the Ilé;‘r‘%e fee stood already deposited. Therefore, the Applicant, in

the absence of any such Application made in terms of Clause 4.4(d)

of the Announcements is estopped from claiming any refund of the
proportionate license fee by his own act, conduct and omission.

16. As far as the claim of the Applicant for shortage of IMFS in terms of

order dated 10.03.2017 passed by the Hon'ble High Court in CWP

No. 1790/2016 is concerned, the Hon'ble High Court vide its order

. dated 10.03.2017 passed in CWP No. (1790/2016 along with other
'db connected matters) was pleased to direct the Respondent State to

look into the grievances of the Applicant/Petitioner regarding both
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M/s L. D. Enterprises Swardhat-Bhakra Units

country liquor and IMFS (Indian Made Foreign Liguor) including their
grievances regarding non-providing of liquor at district level and take
decision within three weeks i.e. before 31 .03.2017. The said order
dated 10.03.2017 has already been complied with and in
compliance of the said order dated 10.3.2017 thereof, this Forum
has passed the order dated 31.03.2017.

Thereafter, the Applicant challenged the said order dated
31.03.2017 by filing CWP No. 1931/2017 titled as “M/s Rajinder Negi
Vs. State of H.P.” The said CWP No. 1931/2017 was decided by the
"f{;ijrectlans were

-i»

a._ ta the Gowvt.

.....

commen judgment dated 02.05.2019 whereby P\
given to the parties to appear before the Chreffsecret%

of H.P. on 14.05.2019 with the further d;reg_iii_ Sito mg?%g_,
NG }:“t;;}?

within six month thereafter. ”‘?‘E;\_\ :

N be ;_-g}g No. 27-31/2021
(CMP.M No, ‘T14?—51f203§3%&g ate c;f HP Vs. M/s Rajmder
Negi” (along with other ca;%e;? f dl“
was pleased to ;}é'ﬁade the‘%ﬁeﬁﬁxd LPA’s by common judgment
dated 31.03. ﬁa;g

igby ®the Hon’ble High Court was pleased to
chserve hat ir :

% nmf“%;n%nd is made by the Department, that
y<afer affording an opportunity to the affected

nal of the Annauncemems of  Excise

"Egtsfrender the year 2016-17, it is for the Petitioner/Applicant
to approach the Respondent. The said judgment dated 31.03.2021
has not been challenged in any court of law and the same has now
attained finality.

In this background, no benefit of the order dated 10.03.2017 can be
given to the Applicant as the said order has finally merged in the
«?ﬁ judgment dated 31.03.2021.

17.  Furthermore, the nature and effect of the order dated 10.03.2017
can be appreciated from another angle in as much as it is evident
from the said order dated 10.03.2017 that the Hon'ble High Court
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M/s 0. D. Enterprises Swardhat-Bhakra Units

was pleased to give directions only to look into the grievances of the
Applicant/Petitioner. Thus, it is crystal clear from the aforesaid order
dated 10.03.2017 that the directions given by the Hon'ble High Court
were not conclusive to provide the relief to the Applicant/Petitioner
qua IMFS. The Applicant has completely misinterpreted and
misconstrued the said order dated 10.3.2017 in as much as the
Hon'ble High Court has only directed to look into the grievances of
the Applicant/Petitioner regarding the country liquor and IMFS
(Indian Made Foreign Spirit).

contingency provided he estabf he

‘the 5:
Excise and Taxation Conmﬁ?gfbn 't %S‘ucﬁ a shortfall of

supplies d:d not occur b% sﬂﬁwa%ﬁ on_his own part.
2l be -,': e mﬁfand considered only
ket W

It is evident frcm he Clause

applicable DMI

these clrt%ms =

LW
spect to Colntry Liquor and not IMFS. In

nces of the Applicant are only to be

.H’

5 tr:}f:dc:- a certain thing in a certain way, the things must be

dcne %that way and following other courses is not permissible.

In this background, since Clause 6.5 of the Announcements
only deals with country liquor, therefore, no benefit regarding IMFS
can be given to the Applicant by invoking Clause 6.5, itself.

In other words, the scope of Clause 6.5 of the Announcements
cannot be extended so as to include IMFS in the same that too in
the absence of any specific provisions. Furthermore, the bare
perusal of the Clause 6.5 clearly provides that the Applicant shall

not be entitled to any compensation or claim for damages if the
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M/5 A, D, Enterprises Swarghai-Bhakra Unils

supply of country liquor for short of quota fixed in respect of his
vend/vends. Thus, the bare perusal of the Clause 6.5 of the
Announcements shows that providing of any relief for compensation
and claim for damages is beyond the ambit and scope of the Clause

6.5 of the Announcements.

18. Notably, the proviso to Clause 6.5 itself shows that burden of proof
lies upon the Applicant to establish that there is shortfall of the
supplies and further this shortfall did not occur because of any fault

on the part of the Applicant. Thus, it is crystal clear from the proviso

itself that the applicant has to prove that: ﬁi:if;".'__\_\
S MEEL

'\‘-WG \-‘_ 2

a) There is shortfall of supplies: P ‘::*‘««j ;\ 5

b) Such shortfall of supplies did not c: \?\%Kﬁaa o[ﬁany fault
on his part. As far as auey% eﬁf\ofxsupply is
concerned, “ sf"{_“‘ﬁf’

Firstly, it is evident fro

make any application for

wholesale liquor vends at Una level and also from the wholesale

liguor vends at Sundernagar Distt. Mandi.

The Clause 2.38 provides for the establishment of HPBL. The
Clause 2.38 is reproduced herein below for the sake of brevity:

“2.38. A company will be set up under the Himachal Pradesh

responsible for the procurement of all kinds of liquor i.e. Country

s Excise and Taxation Department which shall be exclusively
@D/

Liquor, IMFS, Beer, Wine and RTD etc. in the State and shall
further supply liquor so procured as wholesale-licensee to all the
retail vends ie. L-2, L-14 & L-14A etc. during the year 2016-17.
After the Company starts its operation, the retail licensees shall
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M/5 A. D. Enlerprises Swardhatl-Bhakra Units

lift liquor i.e. Country Liquor, IMFS, Beer, Wine and RTD etc only
from the Company's licensed and prescribed premises.”

The applicant participated in the tender process voluntarily out
of his free will and volition (which in fact was made known to him
even before initiating the tender process) after fully understanding
the terms and conditions especially the nature and effect of the
Clause 2.38 of the Announcements. Thus, the Applicant was bound
to lift the liguor i.e. country liquor etc. from the company's licensed

and prescribed premises.

PEL has opened
o © approved

@
-g‘ﬂsees;’

" to decide its policy matter.
e record that the HPBL obtained 16

ulyitsélfand 24 more i
o.:.-? .__f ':"‘:9"
sz%%%ﬁﬂﬂ of August, 2016 and these licensees were
{0

%ﬂ%_;%ss ifie State.

D s, no case for refund of proportionate license fee made out

in theaﬁsence of any application for making good the deficiency of
the alleged shortage of supply in any subsequent month in terms of

Clause 4.4 (d) of the Announcements.

Thus, it is evident from the averments in the application that
the suitable arrangements have been made by the Respondents for
the supply of MGQ to the Applicant and the pleas raised by the
Applicant are not only mutually inconsistent but also mutually
destructive in as much as on the one hand the Applicant is stating

that there is a shortage of supply of liquor and on the other hand the
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M/s A. D. Enterprises Swarohai-Bhakra Units

Applicant himself is admitting that he had to get liquor from various
liquor wholesale vends at Una and Sunder Nagar. Thus, it is crystal
clear from the averments made in the present application, itself that
the Applicant has not only admitted but also proved one thing that
the Applicant has received his fixed quota gither from Sunder Nagar

or from the wholesale vends at Una.

Furthermore, Clause 10.2 of the Announcements provides that

“the licensee shall _have to make their own arrangement for

procuring liguor”. In this background, the Applicant is not entitled to

any refund in terms of Clause 6.5 of the Annnuncem"gnts
2 "1

o
19. As far as the comparative data in tabulard“@,[tr.manﬂexkd with the

present application is concerned, the sam%‘ &%ew@]entlaw value

in as much as the same is self servig } as af‘neﬂher bears
signature of its author nor %{} gndaﬁégment n;uthe nature of
attestation etc. regarding its trlrth’f‘ag? 355, and?’enumeness

‘%% “?'\ ’13& B
20. In view of the d|scu55|on°iz::ad Herei 1above, | am of the considered

!r'
opinion that there is no merfgunﬁt@e apphcatlon and the same is
s

liable to be d|5rﬁf,‘ and i &mardmgly dismissed. Let all the

wgly. File, after completion, may be

A

“%, 21stJune, 2023 W
-.1;;; ,ﬂ""#

Commissioner of State Taxes & Excise
Himachal Pradesh.

o,
-"' r‘r’f
3
Endst. No. DoST&Ef{:uST&E-Readerfzc::aa/ }"?'53 Dated 2%

Copy forwarded to:-
1. M/s A.D. Enterprises Pvt. Ltd., having its registered office at
793-A. Ground Floor, Surya Enclave Jalandhar, Punjab.
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W/s 1. D, Enterprises Swarghat-Bhakra Unifs

2. Himachal Pradesh Beverages Limited, through its Managing
Director, Himachal Pradesh, SDA Complex, Block No. 30,
Shimla-9

3. Collector Excise, Central Zone, Mandi.

4. Dy. C ST&E, District Bilaspur.

5. Shri Sandeep Mandyal Sr. Law Officer.
e — f___,.rr"

( IT Cell.
W -
' Reader to the

Commissioner of State Taxes & Excise
Himachal Pradesh
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